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SYNOPSIS:

This matter conmes on for hearing following the Departnent of Revenue's
(hereinafter "Department") audit of TAXPAYER (hereinafter "Taxpayer"). As a
result of such audit, the Departnent issued Notices of Tax Liability
(hereinafter NTL) Nos. XXXXX and XXXXX for liability for Retailer's Cccupation
and related taxes pursuant to 35 ILCS 120/1 et seq. At issue in the instant
proceeding are the follow ng questions: 1) whether the taxpayer overcane the
prima facie correctness of the aforenentioned NTLs through the subm ssion of
evi dence associated with its own books and records, and 2) whether the taxpayer
is entitled to abatenent of any fraud and other penalties assessed in the NITLs.

Following the subm ssion of all evidence and a review of the record, it is



recommended that this matter be resolved in favor of the Departnent on both

i ssues.

FINDINGS OF FACT:

1. The Departnent's prima Tfacie case, inclusive of all jurisdictional
el ements, was established by the admi ssion into evidence Dept. G. Ex. No. 1.
Said group exhibit consists of two Audit Corrections and/or Determ nations of
Tax Due (hereinafter "Corrections of Returns"). The first assesses liability
for the period January 1, 1992 through Novenber 30, 1993 and indicates a total
l[iability due and owing in the anmount of $23,219.00. The second assesses
l[iability for the period Decenmber 31, 1993 through August 31, 1994 and i ndicates
atotal liability due and owing in the amunt of $10, 329. 00.

2. The Correction of Returns that pertains to the period endi ng Novenber
30, 1993 includes a 30% fraud penalty. This penalty was based on under reported
receipts. Id.; Tr. pp. 9-11, 24.

3. The Correction of Returns that pertains to the period endi ng August 31,
1994 includes the follow ng penalty assessnents: a 50% fraud penalty, based on
under reported receipts;' a 15% late paynent penalty; and a 5% late filing
penalty. Tr. pp. 10, 24.

4. Taxpayer did not produce any of its own books and records, or evidence

associ ated therewith, to rebut the Departnent's prima facie case. Tr. p. 27.

CONCLUSIONS OF LAW:

On exami nation of the record established this taxpayer has not denonstrated
by the presentation of testinmony or through exhibits or argunment, evidence
sufficient to overcone the Departnent's prima facie case. Accordingly, under the
reasoning given below, the aforenentioned NILs should be affirmed in their

entirety. In support thereof, | nake the foll ow ng concl usions:

L The increase from30%to 50% was mandated by the Uniform Penalty and Interest
Act, 35 ILCS 735/3-1 et seq., which becane effective January 1, 1994.
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The Retailer's Occupation Tax Act, 35 ILCS 120/1 et seq. (hereinafter

"ROTA") provides, in pertinent part, that:

It shall be presumed that all sales of tangible personal

property are subject to tax wunder this Act wuntil the
contrary is established, and the burden of proving that a
transaction is not taxable hereunder shall be upon the

person who would be required to remt the tax to the
Departnent if such transaction is taxable.

35 ILCS 120/7. Further, as a retailer, the taxpayer is required to keep books,
records, papers and docunments supporting the taxable nature of its sales. Id.
The instant matter is one in which the taxpayer did not produce docunentation to
support the averred non-taxable nature of its sales.

Pursuant to Illinois statute and case law, the Corrections of Returns
submtted as Dept. Goup Ex. No. 1 are prima facie correct and constitute prima
facie evidence of the correctness of tax due as shown thereon. 35 ILCS 120/ 4;

A.R  Barnes and Co. v. Departnent of Revenue, 173 IIl. App.3d 826 (1st Dist.

1988) . 2 Once the Departnent establishes the prima facie correctness of the
amount of tax due via adm ssion into evidence of the aforenentioned Corrections
of Returns, the taxpayer nust show that such docunents are incorrect. Id. And,
in order to overcone the presunption of validity attached to the Departnent's
corrected returns the taxpayer "must produce conpetent evidence, identified with
their books and records showing that the Departnent's returns are incorrect.”

Copilevitz v. Departnment of Revenue, 41 IIll. 2d 154 (1968); Masini v. Departnment

of Revenue, 60 IIl. App.3d 11 (1st Dist. 1978). Oral testinony, standing al one,
is not sufficient to overcone the prima facie correctness of the Departnent's

determ nations. A R Barnes, supra.

The instant record is conpletely devoid of any docunentary or other
evi dence associated with the taxpayer's books and records. Therefore, based on

the aforenentioned statutes and case law, | conclude that the taxpayer has

2. See also, Pilsen Food and Li quor, Inc. v. Departnent of Revenue, 93 L 50517
(1st Dist. 1986) and cases cited therein.
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failed to rebut the prima facie correctness of the Corrections of Returns.
Consequently, such Corrections nust stand as a matter of |aw

Taxpayer seeks abatement of the fraud penalties by arguing, wthout
supporting evidence, that the auditor was biased. It also submts, by neans of
cross-exam nation, that the auditor failed to interview its enployees or review
any of the Taxpayer's books and records except filed sales tax returns.?

These tactics parallel those enployed by the appellant in Masini, where the
court noted that "sinply questioning the Departnment of Revenue's return or
denying its accuracy does not" overcone the Departnent's prima Tfacie case.
Masini, supra at 16. The court further noted that, absent appropriate

docunentary evidence, such questioning constituted no nmore than a bare
challenge to the Department's return.” Id. On this basis, the Masini court held
that the appellant's <challenge was legally insufficient to rebut the
Departnent's prima facie case which, simlar to the present case, included an

assessnent of penalties.

In Pilsen Food and Liquor, Inc. v. Departnent of Revenue, 93 L 50517 (1st

Dist. June 28, 1996), the appellate court affirmed a fraud penalty based on
under-reported sales. The Pilsen court based its conclusion on two key findings
made by the Administrative Law Judge: First, that the appellant "engaged in a
course of conduct msrepresenting its sales and receipts for over two years;"
and second, that the testimony of the appellant's only wtness |acked
credibility. Pilsen, supra at 7. Based on these findings, the court held that
the under reporting "raised the inference of intent and fraud, not nere
m stake." 1d.

Like Pilsen, the instant case involves an assessnment of fraud penalties

based on wunder reported receipts. I nasmuch as this taxpayer presented
absolutely no evidence to refute this assessnent, | am conpelled to find the
Departnent's evidence thereof conpletely credible. Furthernmore, | must find

3.See Tr. pp. 20-21.



that the taxpayer failed to rebut the aforenentioned inference of fraud
associated with the under reported receipts. Consequently, | conclude, as did
the Pilsen court, that the taxpayer is not entitled to abatenent of the fraud
penalties as a matter of |aw

VWHEREFCORE, for the reasons set forth above, it is ny recommendation that

NTL Nos. XXXXX and XXXXX, be finalized as issued.

Dat e Alan |. Marcus,
Adm ni strative Law Judge



